Counsel for Che Secretary stated that reasonable effort had been made to
locate the inspectors but due to the release of these men from their duties
because of a reduction-in-force he was unable to find them. The Secretary
stated that without this testimony, he was unable to prove these cases.
The motion was unopposed and based on good cause presented, I granted
same.

DOCKET NOS. WEST 80-285-M and WEST 81-63-M

Regarding the above two cases, respondent had stated in the answer in
both cases the same defense, that is, the timeliness of the Secretary in
issuing its proposal for assessment of a penalty.  It was agreed by the
parties at the hearing that they would present the facts at that time for a
ruling thereon.

In Docket No. WEST 80-285-M, Citation No. 351050 was issued to the
respondent on August 4, 1978 and abated on August 9, 1978, Citation No.
349218 was issued on July 18, 1979 and was terminated on January 30, 1980.
On May 19, 1980, a petition for the assessment of a penalty was proponed
for these two citations by the Secretary and filed with the Commission.  On
December 10, 1981, the Secretary filed a motion to amend its petition for
assessment of penalty by vacating Citation No. 349218 an he did not believe
that he could prove this citation. This motion is granted and Citation No.
349218 is vacated.

In Docket No. WEST 81-63-M, Citation NOB. 351056, 351057, and 35.1059
were all issued to the respondent on August 4, 1978. The date of
termination of all citations was August 9, 1978 and the proposal of a
penalty was made on November 13, 1980. The Secretary filed its petition
for assessment of penalty on August 19, 1981. Respondent m'guoa that
Section 105(a) of the Act requires that the operator must be notified
within a reasonable time after the termination of such inspection or
investigation of the penalty proposed. Respondent points out that in
Docket WEST No. 81-63-M, the citations were terminated on August 9, 1978
and penalty was not proposed until November 13, 1980, which is more than
two years later. In Docket No. WEST 80-285-M, the Citation No. 351058 wan
terminated on August 9, 1978 and proposal for a penalty was issued on March
11, 1980 which was over a year and a half later. As to both caaea,
respondent contends that this delay has prejudiced its ability to present a
proper defense as it was not feasible to preserve the necessary evidence
and is now difficult to know what witnesses would be required or available
for presentation at the hearing (Tr. p. 7 and 10).

The Secretary argues that the respondent must; show it has been
prejudiced by the delay and also whether it had any defense in the first
place for without a defense, the passage of time would not prejudice it,
Also, that the respondent was put on notice that the violation existed and
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